Contingency Contracting (CON 234)
Read-Ahead Assignment

FAR DFARS

14,16,17 201.4, 201.6

4.801, 4.802, 4.803, 4.804 204.670-2, 204.670-3, 204.802,
204.804, 204.70

5.1,5.2

6.0,6.1, 6.2, 6.3 206.302, 306.303

7.4 207.4

116

12.5,12.6 2125

13 (dl) 213 (dl)

15.402, 15.406
16.1, 16.301, 16.404-2, 16.5, 16.6
217.74

25 (dl) 225.000-71
32.0,32.1,32.2,32.4
33.104, 33.2
42.1,42.2,42.3 242.101
43.1,43.2
47.304-3, 47.304-4, 47.304-5
49.101, 49.103, 49.105, 49.108-7, 49.109-4,

49.109.6
50.1, 50.2, 50.3 250.201

In addition, read the gppropriate Contingency Contracting Supplement for your service:

Army: AFARS Manua No. 2
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Navy: Navy Contingency Contracting Handbook
Marine Corps: MCO P4200.15, Appendix B

DLA: DLA Directive 5000.4, Part 11, Chapter 12,

Contingency Contract Adminisiration Services



Types of Contingencies
STUDENT TEXT
Definition of Contingency

1. Dedlared Contingency. In accordance with 10 USC 101(a)(13) a“contingency” operation
of the DoD may be declared ether by,

a The Secretary of Defense when members of the Armed Forces may become
involved in military actions againgt an enemy of the United States or

b. The Presdent or the Congress when members of the uniformed forces are called on
active duty [a reserve component mobilization] under Title 10, United States Code, or any
provison of law during adeclared war or nationa emergency.

The forma declaration of a contingency operation is very dgnificant for the CCO. The
declaration of acontingency triggers invocation of 10 USC 2302(7) which raisesthe SAT to
$200,000 for “...any contract to be awarded and performed or purchase made, outside the
United States in support of a contingency operation...”.

2. Nondeclared contingency. Thisisdl other contingency operations of DoD other than that
described in paragraph ‘ 1a above.

3. Contingency Contracting. At thistime there is not universal agreement asto a precise
definition of thisterm. However, for purposes of CON 234, contingency contracting is defined
as.

“Direct contracting support to tactical and operationa forces
engaged in the full spectrum of armed conflict and Military
Operations Other Than War, both domestic and oversess.”

a Thisddfinition is purposely broad enough to include four types of contingencies:
Magor Regionad Conflicts, Lesser Regiona Conflicts, Military Operations Other Than War, and
Domestic Disaster/Emergency Relief (these terms will be defined later in this text).

b. Itisdso purposaly exclusve of: military training exercises, routine ingtdlation and
base operations, and systems/inventory control point contracting, both CONUS and
OCONUS. Each of these excluded types of contracting can, under certain conditions, be quite
smilar to “contingency contracting” as defined for CON 234. However, what each of the
exclusonslack isthe dement of immediate risk to human life or Sgnificant nationd interests.



c¢. Contingency Contracting, as defined for this course, may or may not be in support of
a“contingency” operation as defined by 10 USC 101(a)(13).

Sour ces of Authority to Perform Contingency Contracting

4. The following documents are the primary sources of authority and direction for performance
of the contingency contracting mission:

Air Force -- AFFAR Supplement Appendix CC
Army  -- AFARS Manua No. 2

Navy -- NAVSUP Instruction 4230.37A
Marines -- (MCO P4200.15-Appendix B)

5. These manuals can be found in the Reference Book supplement to CON 234 and will be
referred to frequently throughout the course.

Types of Contingenciesthat DoD Contracting Activities Support
6. Maor Regiona Conflicts. These are conflicts where hodlilities are ongoing, imminent or

likely and where there is a substantial commitment of US military forces. Operation Desert
Shidd and Operation Desert Storm are examples of Mgor Regiond Conflicts.

7. Lesser Regiond Conflicts. These are dso conflicts involving ongoing, imminent or likey
hodtlities involving the US military, but where there is aless than substantia commitment of
forces. Operation Just Cause (Panama) is an example of a Lesser Regional Conflict.

8. Military Operations Other Than War (MOOTW). Per Joint Publication 3-0, MOOTW
encompass awide range of activities where the military instrument of nationa power is used for
purposes other than the large- scale combat operations usualy associated with war. Although
MOOTW are usualy conducted outside the US, they aso include military support to US civil
authorities. Joint Publication 3-0 ligts the following categories of MOOTW: Arms Control,
Combating Terrorism, Counterdrug Operations, Nation Assistance, Noncombatant Evacuation
Operations, Civil Support Operations, Peace Operations, and Support to Insurgents.
Operations Provide Comfort (Northern Iraq), Uphold Democracy (Haiti) and Joint Endeavor
(Bosnia) are examples of the dozens of MOOTW conducted in recent years.

9. Domedtic Disagter/Emergency Relief. Technicaly a subset of MOOTW, adigtinction is
drawn for the purposes of this course. Domestic disaster/emergency relief operations can range
from domestic natural and mant made disagters to civic disturbances to terrorist activity within
the US. DoD missonsin the area of disaster relief include efforts to mitigate the results of
natura or mant made disasters such as hurricanes, earthquakes, floods, oil spills, riots, and air,
rall or highway accidents. DoD support to Hurricanes Hugo, Andrew and Marilyn are
examples of Domestic Disagter/Emergency Relief.

10. Exercises. Routine military exercises may fed anything but “routing” to the CCO
supporting them. Anyone who has participated in a COBRA GOLD, BRIGHT STAR, TEAM
SPIRIT, Nationd Training Center rotation or smilar exercise, will attest that thereisavery
definite sense of urgency and intense mission pressure connected with them. However, thereis



not the urgency, pressure or risk to life or nationa interests associated with the four types of
contingency contracting operations discussed in paragraphs 6-9 above. Moreover, they do not
quaify as“declared contingencies’ and generdly receive no specia consderation for other
formsof relief discussed in thistext. Within the military community we preach, “train asyou
fight”; but with respect to contracting, senior Executive Branch policy makers and the Congress
have been rductant to dlow this. CCOs must be fully cognizant of the distinction between what
is contractudly permitted in an actua contingency and whet is permitted in an exercise preparing
for such a contingency.

11. Mature vs. Immature Contracting Environments. Thisis aussful, conceptua classfication
of the area of operations the CCO will be supporting. These classifications are described
below.

a Mature. A mature contracting environment is one characterized by: a sophisticated
digtribution system that can rgpidly respond to changing requirements and priorities; sufficient
vendors who can comply with FAR requirementsin order to meet contingency contracting
demands and have previous experience contracting with the US government; and, in the best
case, where there is an existing DoD contracting office or structure in place. Examples of
meature contracting environments include Kuwait, Saudi Arabia, Korea, and western Europe.

b. Immature. Animmeature contracting environment is an area with little or no built-up
infragtructure, few vendors and of the available vendors few, if any, have previous experience
contracting with the US. Examples of immeature contracting environments include Somdia,
Haiti, and Rwanda.

¢. CCOs must congder the “maturity factor” in planning for contingency operations.
Clearly it would be unredlidtic, if not an outright waste of time, to pursue the same FAR/DFARS
waivers, deviaions and exemptions for a contingency operation in western Europe asfor an
operation in Somaia. Regardless of the nature or location of the contingency operation, CCOs
will be expected to comply with the spirit and letter of existing law and regulation to the fullest
extent possible consstent with mission accomplishment.

Phases of Contracting Support During Contingencies

While not al operations will follow the tempora framework outlined below, thisis a useful
framework for conceptudization and discussion of the contracting actions necessary to support
contingencies.

12. Phael: Mohbilization/Initid Deployment. Thisis normdly the first 30-45 days of a
deployment and is characterized by an extremely high tempo, confusion and controlled chaos.
The CCO's number one priority will be responsiveness to basic life support requirements:
billeting, food service (including potable water), transportation and equipment renta, ground
fud, laundry and bath services, refuse and sanitation services. During this phase the CCO may
find themsalves in the undesirable postion of being the requester, gpproving officid, certifying
officer and trangportation office for deliveries. Detailed planning can preclude some of these
“additiona duties’. However, physicd limitations on the number of support personnd
deployed in the early stages of a contingency will require a high degree of flexibility on the part




of the CCO. Ord orders, use of IMPAC and SF 44s/cash payments will be the predominant
contracting actions.

13. Phall: Build-Up. This phaseis characterized by areception and bed-down of the main
body of deploying forces. In this phase, additiond contracting personnd will generdly arrive
with their units, though not necessarily a rate commensurate with the number of troops to be
supported. The CCO’s priorities during this phase will continue to be responsivenessto life
support requirements, but attention must aso be given to:

a Ganing effective command and cortrol over contracting and contracting support
personnel.

b. Establishing avendor base.
c¢. Putting requisitioning, funding and contracting controls and proceduresinto place.

d. Esablishing Nor+Appropriated Funds (NAF) contracting procedures to support
quality of life programs (where gpplicable).

e. Establishing Blanket Purchase Agreements (BPAS), consolidating requirements into
purchase orders and contracts rather than using a high volume, and physicaly time consuming
SF 44 cash transactions by the CCO.

f. Establishing an Ordering Officer (OO) network with effective control messures.

14. Phaselll: Sugainment. This phase provides contracting support from the completion of
the build-up phase until redeployment begins. The contracting activity will expand into contracts
for additiond qudity of life, more permanent facilities and equipment, additiond office supplies,
and discretionary services. The CCO's priorities during this phase will be:

a Edablishing long term contracts (ID1Q, additional BPAS) and consolidating
requirements wherever possible to achieve economies of scale, reduce cost, and mitigate risk.

b. Improve documentation of contracting actions and internal controls.

C. Increasing competition and depth within the vendor base, to include off-shore
sourcing for items/services not available within the immediate area.

d. Planning for trandtion to follow-on forces or termination and redeployment.

15. PhaselV: Termination/Redeployment. This phase will be characterized by sgnificant
pressure and urgency to “send the troops home”. Typica new requirements include: packing,
crating and freight services, congtruction and operation of washracks for vehicles, commercid
ar passenger services (if TRANSCOM is not providing this). The CCO will be required to
terminate and closeout exigting contracts and orders. Ratifications and claims must be
processed to completion. Contracting for life support services must continue until the last troop
leaves. When afollow-on forceis required, the CCO must prepare contracts and files for




del egation/assignment to the incoming contracting agency (DCMC, UN, etc.). AsaCCO you
can count on being the last to leave!

16. Contracting During Hodlilities. Hostilities may bresk out during any phase of a contingency
- and if the operation is a non-permissive forced entry, the lead will be flying from the very
beginning. The more rgpidly the CCO “matures’ the contracting operation, the better support
they will be capable of providing when hodtilities do occur. However, some problems are
unavoidable: Contractor employees may not report for work, abandon the job Site or refuse to
drive vehiclesin certain areas, vendors and shops may close during hours of darkness or
completely; the threat of snipers, terrorists and enemy action against the CCO while traveling in
the local community increase significantly. The CCO must advise supported units of these
likelihoods so they can plan to perform essential contracted tasks with military manpower, or do
without.

Waivers, Deviations and Expedited Contracting Proceduresin Contingency
Contracting Operations

17. Generd Assumptions. Several generd assumptions can be made about the performance of
the CCOs mission:

a Regulatory and statutory requirements will be relaxed to the extent permissible,
practicable and necessary. The more serious the contingency, the more relaxation of rulesthe
CCO can expect.

b. Virtudly dl services, supplies and construction requested during a contingency will
be of an urgent, high priority nature,

c. Deployed CCOswill be given the requisite authority to accomplish the misson
assigned. When thisis not the case, it will generaly be due to alack of knowledge, on the part
of the contracting chain, abou ether the mission requirements or the CCO’ s authority.

d. Certain authority/responsbility that can be delegated to the CCO, will be delegated
to the CCO. Thistiesinto the previous paragraph. It isincumbent upon the CCO to ask for
the authority they need to support the mission; it is not smart for the CCO to passvely expect
higher headquarters to anticipate their needs on the ground.

18. Overarching Limitations.

a Regardless of what FAR/DFARS requirements are waived, the CCO will ill be
bound by the same limits as al service members participating in contingency operations.
Examples of limitations generdly outside the control of the contracting chain are: CINC Generd
Orders, Host Nation Agreements, Status of Forces Agreements; tredties; and Inter-Service
Support Agreements.

b. The gtatutory prohibition on contracts with cost- plus-percentage-of-cost provisons
has never been waived for any contingency; its unlikdly it ever will be waived.

19. War and Emergency Legidation.



a Defense Production Act and Defense Priorities and Allocation System (DPAYS). In
accordance with the Act and Executive Order, DoD may require certain contracts in support of
the nationd defense (rated orders) be accepted and performed on a preferentia basis over dl
other contracts. This authority was used extensively to expedite contracts placed with US firms
in support of Operations Desert Shied and Desart Storm. This Act is not applicable to foreign
vendors and will have little impact beyond the domestic industrial base. FAR Part 11.6 and
DFARS 211.6 provide guidance on DPAS. It isimportant to note that the overall program is
under the direction of the Department of Commerce. Also sgnificant is the fact that only
individuals specificadly delegated authority to assgn DO or DX priority ratings to a contract may
do s0. Generdly, contracting officers do not have this authority. Rather, requiring activities
(designated in DaoD Ingtruction 4400.1) place the DO or DX rating on the purchase request and
the contracting officer then incorporates the assgned rating on the resulting contract.

b. Extraordinary Relief (FAR Part 50). Thislaw is designed to provide the authority
necessary to meet various contingencies. As such, CCOs should be notified before
deployments exactly what, if anything, has been authorized before using this authority.

(1) A quedtion often raised is, “Which statutory requirements can we count on
being waived during actua contingencies?” A complete reading of Defense Resources Act
sheds little light as to the specific laws which may be waived. However, two excerpts from the
act reveal how far-reaching and dl-encompassng potentia waivers could be:

“Sec. 401. The Presdent may authorize any agency of the Government
exercigng functions in connection with the nationd defense to enter into
contracts and into amendments or modifications of contracts heretofore
or hereafter made and to make advance, progress or other payments
thereon, without regard to the provisons of law rdaing to the making,
performance, amendment, or modification of contracts whenever he
deems such action would facilitate the performance of the nationa
defense functions of such agency; except that thistitle does not
authorize the use of the cost- plus- a- percentage- of-cost system of
contracting or any contract provison in violation of law rating to
limitation of profits”

“Sec. 1214. Except asprovided inthisAct, al laws and parts of laws
in conflict with the provisons of this Act are hereby suspended to the
extent of such conflict for the period during which thisAct shdl bein
force”

(2) These sections make it gppear CCOs will have unlimited authority
to write contracts any way they see fit. However, aword of caution on three points. Firs;
implementing legidation of the Act could change or modify thislanguage. Second, the Act may
not be invoked at dl for any given contingency. Finaly, CCOs are iill required to adhere to
sound contracting principles to the extent possible and contracting records are subject to audit.
Moreover, the Act pdlls out specific pendties for negligent abuse of broad authorities granted
during emergencies. The bottom lineis CCOswill be given the authority to get the job
accomplished, but they must thoroughly document reasons for not following norma procedures.



(3) FAR Part 50 and DFARS Part 250 implement 29 USC 1431 and
Executive Order (EO) 10789 concerning granting of extraordinary contractua relief to facilitate
the nationd defense. The statute and EO require that such actions at or above $50,000 must be
gpproved at or above the level of an Assstant Secretary or his deputy. DoD has implemented
this through the use of Contract Adjustment Boards headed by such an officia. The high leve
of approva for actions at or above $50,000 removes any practical utility of this authority for the
CCO. However, authority to approve extraordinary relief actions below $50,000 are not
limited by gatute or EO. The DFARS limits exercise of this authority to the HCA - depending
on the nature of the contingency and the contracting command and control sructure this officia
may be within “reach” for a CCO. Further, DoD has authority to waive DFARS 250.201
limitations (which delegate this authority no lower than the HCA) on ether aone-time or class
basis. Such awaiver could provide Extraordinary Relief authority of less than $50,000 to the
COCO levd.

20. Exigting Authority to Expedite Contracting Actions.

See the FAR/DFARS citations listed in the student Reading Assignment for this unit.

21. Additional Delegations of Authority that May Apply. The senior CCO supporting a
contingency should consider requesting that the following authority be delegated to him in order

to expedite contracting support:

a Exercise“leve above the contracting officer” and “chief of the contracting office”’
approvals as pecified in the FAR/DFARSsarvice supplements.

b. Appoint Ordering Officers.

c. Approve J&Asfor other than full and open competition under FAR 6.302-1 (only
one responsible source) and FAR 6.302-2 (unusud and compelling urgency).

d. Ratify unauthorized commitments up to the SAT.
e. Approve entering into letter contracts IAW FAR 16.603- 3.

f. Reappoint contracting officers from other services/commands up to their existing level
of authority (when required).

g. Authority to gpprove one-time deviations from the FAR/DFARS and service
supplements in accordance with DFARS 201.402(1)(ii)(2) and agency procedures.

h. Other authority tailored to the particular contingency.
22. Acguistionsin Foreign Countries.

a Inaddition to the specific waivers, deviations, exemptions and delegations discussed
in paragraphs 19-21 above, there are a Sgnificant number of statutory and regulatory provisons



that are a dl timesingpplicable to acquistions in foreign countries, from foreign sources,
for delivery/performance in a foreign country.

b. The generd rule of thumb isthat US socio-economic laws and regulations do not
apply in foreign countries. Examplesinclude, but are not limited to, EEO, smdl business
programs, affirmative action programs, drug-free workplace, Buy American, International
Baance of Payments, OSHA - based requirements (caution: this generally does apply for work
performed on US owned or controlled property), and the Davis-Bacon, Walsh-Healy and
Service Contract Acts.

c. However, before throwing caution to the wind, CCOs must ensure that al the
conditions emphasized above are met. Further, internationa agreements and tresties often
require the US to observe smilar socio-economic host nation laws when contracting within their
boundaries.

23. Federd Acquisition Reform Act of 1996 (FARA).

Theridng tide of acquisition reform, which began with the Federd Acquigtion Streamlining Act
of 1994 (FASA), continuesto lift dl ships. Severd provisons of FARA may directly benefit
CCOs.

Caution: At the time this text was prepared, none of the provisions below had been
implemented in FAR or DFARSregulations.

a J&A Thresholds. Congress sgnificantly raised the approva levelsfor judtifying the
use of other than full and open competition. Contracting officers may now approve J& Asfor
acquisitions up to $500K. For acquisitions over $500K, the following gpprova levels gpply:

(1) Morethan $500K but equal to or less than $10M - the competition
advocate.

(2) Morethan $10M but equa to or less than $50M - the heed of the
contracting activity.

(3) Morethan $50M - the agency senior procurement executive.

b. Pogting of Noticesfor Acquisitions under the SAT. Thethreshold for the
requirement to post notices of acquisitionsin a public place was raised from $5K to $10K.

C. Three-Year Test of Smplified Acquisition Procedures for Purchase of Commercia
Items up to $5 Million. This change could revolutionize the way we procure commercia goods
and services and promises tremendous flexibility to the CCO. The new legidation requires
contracting officers to use smplified acquisition procedures for purchases of commercia
supplies and services (anything other than rea property) with a value between $100K and $5M
if the contracting officer reasonably expects, based on the nature of the property or services
sought and on market research, prospective vendorsto offer only commercid items. This
authority islimited to athree-year test period beginning on the effective dete of the implementing
FAR regulations. Asvirtudly al goods and services procured by CCOs (excluding leasing of



red property) are of acommercid nature, this could virtualy eiminate the use of IFBs and
RFPsin contingency operations.

d. Clarification of Micropurchase Authority. FARA darified an issue concerning
determinations of price reasonableness for micropurchases. Under the new guidance, any
federd employee (military or civilian) properly authorized to make micropurchases can make
the required price reasonableness determination.

WHAT DOESIT ALL MEAN?

A review of these emergency authorities may lead one to conclude adequate authority
exigswithin current regulations and laws to be able to provide expedited contracting support
with few problems. Indeed, many legd and regulatory reguirements which dow down the
acquisition process in peacetime are not gpplicable to emergency contracting in aforeign
country. Supply, service, and construction requirements under the SAT, which will likely
condtitute over 95% of the requirements, can be consummated quickly.

There are severd pitfdls and legd shortcomings which CCOs should be aware of so
they can be dealt with properly. First of dl, care must be taken on how to gpply this potentia
“relief” to peacetime exercises. Idedly, services should practice in peacetime the way they plan
on operding in war. However, using some of these exceptionsin peacetime could subject the
CCOrto criticiam for overstepping legd boundaries. Secondly, these exceptions ded mainly
with adminigtrative agpects of contracting -- not the actud written contract itsdlf, nor the
enforcement of it. For instance, what does the CCO do if a contractor refusesto sign or
otherwise accept awritten purchase order or contract and demands cash instead? Lastly, there
are severad datutory and regulatory problems that are unaffected by any exigting relief. For
example, dl contracts over the SAT, require many clauses which most vendors find
objectionable: Examination of Records, Disputes, and the Changes clause just to name afew.
Again the question, what isto be doneif the only source for a requirement refuses to accept a
contract with mandatory clauses which are objectionable or insulting?

While actions may have been initiated to obtain necessary class deviations and
legidative relief, CCOs must be prepared to support our deployed forces within the confines of
exiding laws and reguletions.



